OFFI CE OF THE GENERAL COUNSEL
VEMORANDUM GC 96- 1 February 8, 1996

TO Al'l Regional Directors, Oficers-in-Charge,
and Resident O ficers

FROM Fred Fei nstein, CGeneral Counsel
SUBJECT: Subm ssion of Advice Cases

Pursuant to Manual Section 11751.1, | have conducted a
review of the requirenents for mandatory subm ssion of cases
to the Division of Advice and | have set forth bel ow all of
such requirenents.’

1. Section 10(j) Cases, where Regions seek authorization
to file a 10(j) petition.

2. 48-hour rule, i.e. after Board authorizes 10(j), Region
wi shes to delay filing of petition for 48 hours or nore.

3. Contenpt of 10(j) or 10(l) court order.

4. Cases involving novel legal theories or renedies where
there is no extant Board | aw

Cases where Region wishes to overturn precedent.

5.

6. Cases that are the subject of national attention.
7. Cases where charges presenting the same issues are
filed in different Regions.

8. Cases involving antidual shop clauses ("Doubl e-
breasting" situations).

9. Novel issues involving inpact of bankruptcy on our
cases. Submt to Special Litigation.

10. Where the filing of a grievance or lawsuit is alleged
to be unlawful and the Region wi shes to issue conpl aint
based either upon footnote 5 in Bill Johnson's or that the
lawsuit is not reasonably based.

' This nenmorandum sets forth all current requirements, and thus it is

not necessary to refer back to prior GC nmenoranda on this subject.



11. EAJA cases where Region wishes to pay a claim

12. Cases involving whet her conpany owned by enpl oyees, in
whole or in part (ESOP), has a bargaining obligation.

13. Cases involving whet her enpl oyee activities to form an
ESOP are protected.

14. Cases involving interpretation of other statutes, e.g.,
ERI SA, RLA, ADA

15. Cases presenting issues involving undocunented aliens.

16. Cases involving bargaining to inpasse for unilateral
control over terns of enploynent in excess of that allowed
by case law, e.g., Colorado Ute, 295 NLRB 607 (1989), Tol edo
Bl ade, 295 NLRB 626 (1989), Md atchy Newspapers, 299 NLRB
1045, enf denied and remanded 964 F.2d 1153 (D.C. Cr

1992).

17. Cases involving unilateral inplenmentation after
i npasse, of enploynent ternms constituting a statutory
wai ver. See Col orado-Ute, 295 NLRB 607.

18. Cases involving scope of Section 8(d) bargaining
obl i gati on under Dubuque Packi ng Conpany, 303 NLRB 386,
unl ess resol ved by GC Menorandum 91- 9.

19. Cases involving the effect of resignation upon dues
checkof f authorization where a union-security clause is in
effect in a non-right to work state. See |BEWLocal 2008
(Lockheed), 302 NLRB 49 (1991) where this issue is left
open.

20. Cases of potential or actual overlapping jurisdiction
wi th ot her Federal agencies except where there is an inter-
agency nenor andum of under st andi ng.

21. Cases involving validity of union nergers,
affiliations, disaffiliations where there is continuity of
representation but |ack of due process is alleged.

22. Cases involving Jefferson Chenmical, 200 NLRB 992;
Purol ater Products, 289 NLRB 984, where the continued
conmmi ssion of unfair |abor practices is delaying the
litigation of earlier cases.

23. Cases involving reinstatenment of charges fil ed outside
the Section 10(b) period where the reinstatement is based on
fraudul ent conceal ment of material facts.

24. Cases involving denial of access to private property
where it is alleged that there is no reasonable alternative



means of conmmuni cation or where off duty or striking
enpl oyees are seeking access to nake appeals to the public.

25. Cases involving the legality of union or union-
sponsored actions which, although arising in the context of
a |l abor dispute, address matters of social concern. See GC
Menmor andum 95- 14

26. Cases involving a Board notice to parties for a
response following a remand fromthe Court of Appeals. See
GC Menor andum 95- 14

27. Cases in the health care industry where the supervisory
status of a health care worker is based solely on the
direction of less skilled enployees using independent

j udgment or discretion.

28. Cases where the issue is whether the successor enpl oyer
had plans to retain all the predecessor's enployees. See
Spruce Up Corp., 209 NLRB 194; Canteen Conpany, 317 NLRB No.
153.

29. Cases where an Enployer's w thdrawal of recognition or
refusal to bargain is not based upon a good faith doubt but
t he Regi on has evi dence, unknown to the Enployer, that the
Union no | onger represents a majority of enpl oyees.

F. F.

Rel ease to the Public Menor andum GC 96-1



